WHEN  WAGES ARE OWED CAN BE A  DIFFICULT  QUESTION

Every now and then, in the private sector, employers find themselves in atypical situations with their employees regarding when they must pay the employee for work completed.  For example, what is an employer’s obligation if an employer fires an employee or if an employee works only one day.  The examples are numerous and the below guidelines, although perhaps a bit confusing, should be helpful when you face a payment of wage issue.

By law, when an employer pays an employee his wage, the employer must provide the employee with a suitable pay slip.  This includes a check stub or envelope showing the name of the employer, the name of the employee, the day, month, year, number of hours worked, and hourly rate, and the amount of deductions or increases made for the pay period.  Wage includes hourly wages, salary, commissions that have become due and payable, and any holiday or vacation pay due to an employee under an oral or written agreement.

Generally, every person having an employee must pay, either weekly or bi-weekly, the employee the wages earned by him within six days of the termination pay period if the employee was employed for five or six days in a calendar week.  If the employee is employed for seven days in a calendar week the wages must be paid within seven days of the termination pay period.  If your employee only lasted less than five days, the so-called casual employee, an employer has seven days after the termination to pay the wages earned by the casual employee.

As the above law demonstrates, the employer’s obligation to pay wages depends upon the amount of days the employee works in one week.  However, with regard to departing employees, the law is different.  When an employee leaves his employment, such employee must be paid in full on the following regular pay day.  If there is no regular payday, then payment must be made on the following Saturday.  Further, what many employers do not realize, when an employer discharges an employee, such an employee is entitled to be paid in full on the day of his discharge.  That means, when the employee is fired, by law you are supposed to pay the employee his wages earned on that day of firing.

The law above applies to the payment of commissions when the amount of such commission, less allowable or authorized deductions, has been definitely determined and has become due and payable to an employee.  

Some employees engaged in a bona fide executive, administrative or professional capacity as determined by the attorney general and employees whose salaries are regularly paid on a weekly basis or at a weekly rate for a work weed of substantially the same number of hours from week to week may be paid bi-weekly or semi-monthly unless the employee elects at his own option to be paid monthly.

Whoever violates the wage law may be punished by a fine of not less than five hundred nor more than three thousand dollars or by imprisonment in a house of correction for not more than two months, or both.

Any employee claiming to be aggrieved by a violation of the wage law must first make a demand to the employer.  Hopefully, at this stage, an amicable resolution will be reached between the employee and employer.  If no resolution is reached, the employee will likely file a complaint with the Office of the Attorney General, Fair Labor and Business Practices Division.  The Attorney General may pursue criminal prosecution, advise the employer to pay the outstanding amount due, or advise the employee to pursue the matter in civil court.  At the expiration of ninety days, the employee may commence a civil action for injunctive relief and any damages incurred, including triple damages for any loss of wages and other benefits.  An employee so aggrieved and who prevails in such an action is entitled to an award of the costs of the litigation and reasonable attorney fees.

Considering the above, when wages become due is not necessarily an easy determination. Utilize the above as guidance only.  When a wage issue arises, seek appropriate counsel to advise you on the proper timing of such payment since not doing so may be very costly in defense litigation.
