	
	


Who pays in a Commercial Fire - Landlord or Tenant?

In brief, either party can be liable.  The liability will likely be determined by the terms of the commercial lease.  However, recently an ambiguous lease lead to litigation on the issue and the court determined that a jury should decide the intention of the parties.

On February 5, 2000 the Appeals Court of Massachusetts held that a genuine issues of material fact existed as to the intention of a commercial landlord and his tenant with regard to a question of liability where the landlord negligently caused a fire that damaged the tenants goods in the leased property.

The issue in the case was whether the parties to the lease (landlord and tenant) intended that the defendant (landlord) would be liable for the fire damage it negligently caused.

In the case Seaco Insurance Company brought an action in the name of its insureds, Joaquim and Candida Barros (tenants), against Jaime and Margarida Barbosa (landlord/defendants) for negligently causing a fire that damaged a bakery that they leased from the defendants. 

On February 27, 1995, the insureds and the defendants entered into a lease of a bakery located at 1598 Acushnet Avenue in New Bedford.  A fire damaged the property on December 2, 1997. Seaco paid $62,178.84 to the insureds under their fire insurance policy, then brought a subrogation action against the defendants, alleging that they negligently started the fire. 

The defendants argued they were implied coinsureds under the fire insurance policy, and thus not liable. In the lower court the judge agreed, concluding that in the absence of a provision in the lease holding the defendants liable for negligently caused fire damage, they were implied coinsureds, and Seaco "cannot recover by means of subrogation against its own insured." 

The court turned to the lease to ascertain whether the parties intended that the defendants would be relieved of liability for damage caused by their negligence.

If a contract, in this case a lease, is unambiguous, its interpretation is a question of law that is appropriate for a judge to decide.  Where, however, the contract (lease) has terms that are ambiguous, uncertain, or equivocal in meaning, the intent of the parties is a question of fact to be determined at trial.  Although uncertainties in an instrument are normally construed against the drafter the defendants in this case offered no evidence to suggest that the insureds drafted the lease.  As such, the ambiguities will not, therefore, be construed against either party.

In sum, the Appeals court could not determine by looking at the language of the lease whether the landlord was intended to be a coinsured

Although this case involved a commercial landlord-tenant relationship, it should be noted that under Massachusetts law, in residential tenancies the absence of an express provision in a lease establishing a tenant's liability for loss from a negligently started fire, the landlord's insurance is deemed held for the mutual benefit of both parties.

