Some gift certificates keep giving

Recently, my sister called me and asked if it was legal for a business to put an expiration date on a gift certificate.  She had a gift certificate that had an expiration date one year from the date of purchase of the certificate.  Of course, my sister was calling because the year had “expired” and she had not used the certificate.  Knowing that I am an attorney, she assumed I must have memorized all Massachusetts laws and could give her a prompt yes or no answer.  In fact, I didn’t know the answer although I assumed such expiration date was valid.  After research, I found I was wrong.  

For Christmas I received several gift certificates for different eating establishments. All the gift certificates I received had a one year expiration date on them, which in Massachusetts in not legal.  For all those individuals who received gift certificates for Christmas read on.

In Massachusetts, the expiration date on a gift certificate may not be less than two years.  Also, the expiration date must be stated on the face of the certificate.  In Rhode Island: Eating establishments are prohibited from including expiration dates on the certificate. Record keeping requirements are also established by Rhode Island, which are more onerous for certificates valued at $50 or more.

Further, violation of this law is actually criminal.  In Massachusetts, whoever sells or offers to sell a gift certificate which imposes a time limit of less than two years within which such certificate may be redeemed, or who sells or offers to sell a gift certificate having a time limit of greater than two years within which to redeem such certificate, but which does not have the expiration date of each such certificate clearly marked on its face, shall be punished by a fine of not more than three hundred dollars.  Also, whoever, after having sold a gift certificate refuses to redeem such certificate before it has reached any lawful expiration date it may have shall be punished by a fine of not more than three hundred dollars.

In addition to the above, according to Massachusetts’ law, gift certificates revert to the Commonwealth five years after the date of issue if unclaimed.  For example, if someone dies and has no beneficiaries or no beneficiary claims his or her estate the property reverts to the Commonwealth.  Generally, the amount presumed abandoned is the price paid by the purchaser for the gift certificate.  In simple terms: if a consumer has not used a gift certificate within the applicable period, the issuer of the certificate must pay the Commonwealth the value of the certificate rather than keeping the unused proceeds.  If no beneficiary or person entitled to such gift certificate makes a claim to such gift certificate, the Commonwealth through its Administrator with respect to unclaimed property will redeem such certificate. 

Practice Pointers for Businesses:

1. Marketers are urged to discuss the use of expiration dates on gift certificates and the effect on escheat with their Law and/or Accounting and Tax Departments;

2. In consultation with your Law and/or Accounting and Tax Department, consider using expiration dates shorter than the period of escheat, so as to possibly avoid the certificates from escheating to the state, to the extent permitted and where possible; and

3. Consider adverse consumer reaction/complaints to short expiration dates.

Wishing everyone a happy new year.

~ Gary P. Howayeck ~

